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STATEMENT OF THE CASE
Nature of the Case
In response to Jacqueline Weindel’s assertion that the district court abused its discretion
by ordering her to pay restitution for prosecution costs under I.C. § 37-2732(k) because that
award included the resisting and obstructing charge of which she was acquitted and thus was
unsupported by substantial evidence, the State argues that Ms. Weindel did not preserve the issue
for appeal and that the award did not include the cost of prosecuting the resisting and obstructing
charge. Both arguments are without merit. Although Ms. Weindel did not need to preserve this
argument for appeal, the district court ruled on it and thus it was in fact preserved. Further, the
record flatly contradicts the State’s argument that it only requested costs associated with
prosecuting the drug crimes in this case. Therefore, this Court should vacate the restitution
award and remand this case to the district court.

1

ISSUE
Did the district court abuse its discretion by ordering Ms. Weindel to pay prosecuting costs
because the State did not provide substantial evidence that the restitution it requested excluded
the costs of prosecuting the resisting or obstructing charge of which Ms. Weindel was acquitted?
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ARGUMENT
The District Court Abused Its Discretion By Ordering Ms. Weindel To Pay Prosecuting Costs
Because The State Did Not Provide Substantial Evidence That The Restitution It Requested
Excluded The Costs Of Prosecuting The Resisting Or Obstructing Charge Of Which
Ms. Weindel Was Acquitted
A.

This Issue Need Not Be, But Is, Preserved For Review
The State argues that this issue is not preserved for appellate review because defense

counsel objected to the restitution award on other grounds and thus it would be “‘manifestly
unfair’ to ask the appellate court to decide a question the party failed to present to the trial
court.” (Resp. Br., p.5 (quoting State v. Garcia-Rodriquez, 162 Idaho 271, 276 (2017)). Not so.
As an initial matter, a defendant need not object to a restitution award on the grounds that it is
unsupported by substantial evidence in order to raise that issue on appeal. 1 State v. Yeoumans,
144 Idaho 871, 873 (Ct. App. 2007) (“An appellate challenge to the sufficiency of evidence to
meet a party’s burden of proof requires no specific action or argument below.”). Regardless, this
issue was actually preserved for review. The district court itself recognized that it could not
properly award restitution for the resisting and obstruction charge of which Ms. Weindel was
acquitted, after which the State offered to “break those [charges] down.” (Tr., p.262, L.23–p.263,
L.25.) The fact that the district court considered the propriety of awarding restitution for
acquitted, non-drug charges, but awarded it anyway, relieved Ms. Weindel of the need to repeat
that objection to preserve the issue. See State v. Duvalt, 131 Idaho 550, 553 (1998) (“An
exception to [the preservation] rule, however, has been applied by this Court when the issue was

1

Ms. Weindel is unaware of a published decision holding as much with respect to a restitution
award in particular, but the Court of Appeals recently endorsed this conclusion in an unpublished
decision, State v. Ibarra, No. 44945, 2018 WL 4608801, at *4 (Ct. App. Sept. 26, 2018). Ibarra
was decided after Ms. Weindel filed her appellant’s brief and is not yet final, as Ibarra has
petitioned for review on another issue.
3

argued to or decided by the trial court.”). Thus, it is not “manifestly unfair” to fault the district
court for not adhering to the legal standard it articulated just moments before. (See Resp.
Br., p.5.) This issue is properly before the Court.

B.

The Record Belies The State’s Claim That It Only Requested Restitution For The Drug
Crimes
The State contends that “it appears . . . that it only sought restitution for the drug crimes,”

and then explains that, in response to the court’s inquiry about whether the State had broken
down its request in terms of felony versus misdemeanor and drug versus non-drug crimes, “the
prosecutor explained that the state was only seeking restitution for its costs on the felony drug
charge, and not for the misdemeanors.” (Resp. Br., p.6 (citing Tr., p.263, Ls.1–11).) The record
proves otherwise.
Importantly, it appears that the State has overlooked an important detail in the procedural
history of this case. The three charges in this case—felony possession of methamphetamine,
misdemeanor possession of drug paraphernalia, and misdemeanor resisting or obstructing
(R., pp.29–30), were tried along with a misdemeanor case, Ada County Case No. CR01-1718206, which charged Ms. Weindel with introducing contraband into a correctional facility (see
Tr., p.255, L.8–p.256, L.24; R., pp.105, 137–40). With that in mind, it is clear that the State’s
restitution request was for the costs of prosecuting this case, not just the drug charges as the State
contends:
MR. GUY: Well, Your Honor, the only actual—the only drug charges in this
case—in these cases is going to be on the felony case.
THE COURT: Uh-huh.
MR. GUY: Because the misdemeanor case—
THE COURT: Right.
MR. GUY: So we are not claiming cost of prosecution for the
misdemeanor case.
THE COURT: That’s why I was asking if you had broken it down.
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MR. GUY: No, just for the felony case.
THE COURT: Just charges for the felony. And as between the various
counts? I guess, the resisting and obstructing was found not guilty. So go ahead,
Mr. Guy.
MR. GUY: If you want, I can try to break those down for the Court and
provide a summary.
THE COURT: Well, it’s just when the matter goes to trial, there is a
concern with how much cost of prosecution has to do with those counts for which
the State is entitled to be claimed restitution and how much has do with those
counts for which the State is not entitled to claimed restitution. That’s all.
MR. GUY: I understand. Okay.
(Tr., p.262, L.23–p.263, L.25 (emphasis added).)
The only possible way to read this exchange is that the State had requested costs of
prosecution for “the felony case,” which included the resisting and obstructing charge.
(Tr., p.263, Ls.3–11.) That is why, when the court asked about “the various counts,” the State
offered to “try to break those down for the Court.” (Tr., p.263, Ls.13–17.) If the State had
requested restitution only for the drug charges or the felony drug charge2 as it now claims on
appeal, it presumably would have used the phrases “drug charges” versus “non-drug charges,” or
“felony drug charge” versus “misdemeanor charges,” instead of using the phrase “felony case”
versus “misdemeanor case.” (Tr., p.262, L.23–p.263, L.25.) It also would not have offered to
“break [the counts] down for the court,” but would have instead explained it had not requested
restitution for the resisting and obstructing charge in the first place. (Tr., p.263, Ls.13–17.)
This fact is supported by the certificate of records, which repeatedly referred to the costs
of prosecuting “drug cases” and “this case,” never once used the term “charge” or “charges,” and
did not explicitly or implicitly claim to have requested costs associated with only the drug
charges and not the resisting and obstructing charge of which Ms. Weindel was acquitted.

2

The State’s argument is inconsistent on this point, as it asserts both that it “only sought
restitution for the drug crimes,” and that it “was only seeking restitution for its costs on the
felony drug charge, and not for the misdemeanors.” (Resp. Br., p.6 (emphasis added).)
5

(R., pp.157–58) (“the Ada County Prosecutor’s Office keeps records regarding the attorney time
spent prosecuting drug cases . . . . I have reviewed the time log in this case, which documents
the actual prosecutor time spent prosecuting the above referenced drug case. . . . Ada County
Prosecutors spent 11.9 hours working on this case. . . . Using this minimum hourly rate and the
calculated sum of the logged actual time spent prosecuting this case, the prosecution cost is a
total of $449.23.”) (emphasis added).)
Contrary to the State’s assertion, the record clearly shows that the State requested
restitution for the entirety of this case, including the cost of prosecuting the resisting and
obstructing charge, which it had no right to recover. The district court abused its discretion by
ordering Ms. Weindel to pay prosecuting costs because the State did not provide substantial
evidence to support that award.
CONCLUSION
Ms. Weindel respectfully asks that this Court vacate the district court’s restitution order
and remand this case to the district court.
DATED this 20th day of December, 2018.

/s/ Maya P. Waldron
MAYA P. WALDRON
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
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DEPUTY ATTORNEY GENERAL
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/s/ Evan A. Smith
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Administrative Assistant
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